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THE GORTON AMENDMENT 

Q: What does the Gorton Amendment do? 

A: The Gorton Amendment modifies Section 604 of the McCain bill to require Indian tribes 
and tribal corporations to collect state taxes on sales of tobacco products to non-members' 
of the tribe or corporation and then remit those taxes to the federal government, which 
then must return those funds to the states. 

Q: Can the states tax sales of tobacco products on Indian lands? 

A: Since the formation of the Union, the United State has recognized Indian tribes as 
"domestic dependent nations" that exercise goverrunental authority over their members 
and their territory. The Constitution vests the federal government with authority over 
relations with Indian tribes. Because Indian tribes and Indians are governed by tribal and 
federal law, states have no authority to tax Indian tribes, Indians, or Indian property on 
Indian lands in the absence of express congressional authorization. States may tax non
Indians who buy pre-packaged goods that have been brought onto Indian lands for resale, 
but may not tax sales to non-Indians when the value of the goods are generated on the 
reservation. 

Q: How does the Gorton Amendment interfere with tribal sovereignty? 

A: Where Indians manufacture tobacco products on their own lands, state taxes on 
reservation-generated tobacco products would normally be pre-empted under the tribal 
self-determination doctrine; the Gorton Amendment interferes with this fundamental 
principle. Even with respect to state taxes coliected on sales of pre-packaged goods to 
non-Indians, the Gorton Amendment violates traditional principles of comity and 
federalism, which demand that state-tribal relations be developed based on dialogue and 
cooperation between states and tribes. The Gorton Amendment, by imposing a federally 
mandated tax collection scheme to replace the cooperative agreements currently used by 
states and Indian tribes, violates these principles. Some of these state-tribal agreements 
are authorized pursuant to state statute. 

Q: Why is the Gorton Amendment burdensome? 

A: The Gorton amendment establishes a complex scheme to address a problem that states 
and Indian tribes have already resolved. Dual tribal and state taxation of prepackaged 
goods sold to non-Indians is possible, but many states have agreed that it is not 
preferable. To that end, eighteen states have entered into state-tribal tax agreement with 
numerous Indian tribes. These agreements ensure that a single tax is imposed, provide a 
stable tax framework, and ease tax administration significantly. There appear to be over 
200 existing state-tribal tax agreements in these 18 states. 
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By unilaterally requiring Indian tribes to collect the state taxes and also adding the federal 
government as an intennediary, the Gorton Amendment enonnously increases the burden 
of collecting taxes, without any benefit to the states or the Indian tribes. Federal 
accounting, oversight, and administrative costs will increase to implement this new 
legislative scheme. However, nothing more than anecdotal evidence has been presented 
to support this overr~aching legislative mandate. 

Q: Has the administration taken this position previously? 

A: Yes, most recently before the Senate Committee on Indian Affairs in a hearing on tribal 
sovereign immunity on March II, 1998. In the administration's view, agreements are the 
best mechanisms for mutually satisfactory resolution of tax collection issues between 
states and tribes. Even if states and tribes are unable to reach agreement, however, states 
may impose their taxes at the wholesale level to collect taxes on goods that are destined 
for sale to non-Indians~ Moreover, reliance on agreements preserves tribal governmental 
authority and sovereignty. 

Q: What should the McCain bill do about Indian tribes and state taxes? 

A: As originally drafted, the McCain bill did not disturb the current system, which has 
worked for both the tribes and the states. It pennitted the states and the tribes to work 
together to collect the state's revenues and to share revenues if they so desire. Moreover, 
it vindicated the federal government's trust responsibility to Indian tribes and recognized 
their status as domestic dependent nations. 
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5<!J WHY THE SENATE SHOULD VOTE TO STRIKE 
.. SECTION 604 OF THE TOBACCO BIll 

Section 604 of S. 1415 is a revenue provision that would create a Federal tax collection and 
distribution mechanism for the payment and collection of State taxes by Tribal governments. 
It would require Indian Tribes to collect and remit to the U.S. Tre~sury all excise and sales 
taxes imposed by the State within which the sale of any tobacco products occurs-whether or 
not the sale takes place on or off the Tribe's reservation (or other Indian land>. The Treasury 
Department would then be required to remit these taxes back to the State within which they 
were collected. 

The National Congress of American Indians opposes this provision because: 

• Section 604 would preempt and undermine state-!ribal compacts to the 
detriment of Indian communities. These compacts are employed by at least 
18 states to provide for the collection of taxes on sales involving non
members. The treatment of state and local taxes on Indian lands has been 
effectively handled at the tribal-state level for many years because states have 
adequate remedies for collecting the tax. More than 200 Tribes in 18 states 
have created successful state-tribal compacts that are now in force and are 
mutually satisfactory to both parties. These compacts provide a tax base for 
the tribal governments of the most impoverished communities in the United 
States. A fundamental princip.le of sound Federal policymaking is to avoid 
Federal intrusion whenever local parties are already reaching agreement. 

• Section 604 would unfairly single out Indian Tribal governments under the 
guise of "eliminating pricing disparities" while ignoring the fact that such 
price disparities will continue to exist between States. Cigarette taxes 
imposed by the District of Columbia equal 65 cents per pack; across the 
Potomac in Virginia, such taxes range from 2.5 cents to 37.5 cents (depending 
on the locality). S. 1415 would not address such interstate price disparities in 
the same heavy-handed way that it proposes to do for tribal-state disparities. 

• Section 604 would impose an unfunded mandate on Indian Tribal 
governments, in express violation of the terms of the Unfunded Mandates 
Reform Act of 1995. The Unfunded Mandates Act was enacted to discourage 
the imposition of expensive federal mandates on state, local and tribal· 
governments. This provision would impose administrative costs on tribal 
governments by forcing them to collect state taxes on certain tobacco sales. 

• Section 604 would effectively impose new and unprecedented duties on the 
U.S. Treasury Department's Bureau of Alcohol, Tobacco and Firearms (BAT F). 

At a time when the BA TF is struggling to meet its federal tax collection and law 
enforcement obligations, Section 604 would add . new unfunded 
responsibi lities. 

For more information, please contact the NCAI at 202-466-7767. 
CLINTON LIBRARY PHOTOCOPY 



LLl' i, 

~r,tL Mickey Ibarra 
06/1 0/98 01 :30:06 PM 

\, , 
Record Type: Record 

To: Bruce N, ReedIOPD/EOP, Elena Kagan/OPD/EOP 

cc: Lynn G. CutlerlWHO/EOP 
Subject: Indian Country 

Mary Smith sent a draft letter to you for clearance addressed to Sen. McCain regarding the concern 
involving Indian tribal sovereignty and the collection of state taxes. Would you please give me a 
sta'tos repOl t. LYI" I Cutler alid I are meeting with a number of Tribal chairs and others at 1 pm 
tomorrow (you, and Sylvia have been invited) and we will certainly be asked for our support to 
prevent any real or perceived errosion of tribal sovereinty. IGA feels strongly that we need to lay 
down an early marker that once again the President is on the side of the Native American 
Community on this issue. Thanks. 

CLINTON LIBRARY PHOTOCOPY 
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May 18, 1998 

Dear Senator McCain, 

I support your efforts in helping to pass comprehensive tobacco legislation which 
dramatically reduces youth smoking and to remove Section 604 which requires Indian tribes to 
collect state taxes on sales of tobacco products. 

Since the formation of the Union, the United State has recognized Indian tribes as 
"domestic dependent nations" that exercise governmental authority over their members and their 
territory. Where Indians manufacture tobacco products on their own lands, state taxes on 
reservation-generated tobacco products would normally be pre-empted under the tribal self
determination doctrine; Section 604, as currently drafted, interferes with this fundamental 
principle. Even with respect to state taxes collected on sales of pre-packaged goods to non
Indians, Section 604 violates traditional principles of comity and federalism, which demand that 
state-tribal relations be developed based on dialogue and cooperation between states and tribes. 

Section 604 establishes a complex scheme to address a problem that many states and 
Indian tribes have already resolved. At least eighteen states have entered into state-tribal tax 
agreement with numerous Indian tribes. These agreements ensure that a single tax is imposed, 
provide a stable tax framework, and ease tax administration significantly. By unilaterally 
requiring Indian tribes to collect the state taxes and also adding the federal government as an 
intermediary, Section 604 enormously increases the burden of collecting taxes, without any 
benefit to the states or the Indian tribes. Federal accounting, oversight, and administrative costs 
will increase to implement this new legislative scheme. 

Agreements are the best mechanisms for mutually satisfactory resolution of tax collection 
issues between states and tribes. Even if states and tribes are unable to reach agreement, 
however, states may impose their taxes at the wholesale level to collect taxes on goods that are 
destined for sale to non-Indians. 

As originally drafted, the McCain bill did not disturb the current system, which has 
worked for both the tribes and the states. It permitted the states and the tribes to work together to 
collect the state's revenues and to share revenues if they so desire. Moreover, it vindicated the 
federal government's trust responsibility to Indian tribes and recognized their status as domestic 
dependent nations. 

I hope that you will continue to work to remove Section 604, as currently drafted, from 
the legislation. Thank you for your important work in this area. 
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JOSHUA 
GOTBAUM 

06/23/98 10:40:53 PM 

I. ~ 
Record Type: Non-Record 

To: 
cc: 
bee: 
Subject: 

Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 
See the distribution list at the bottom of this message 

Re: "$38,000 per Native American" !]) 

Senator Gramm's completely fraudulent pseudo-statistic was created by: 

1. taking the $300 million per year that m; ht be sent on Ind'an h alth services for smoking 
rela ealth activities (e.g., heart disease, cancer, etc.) and assuming it is all for cessation; 

2. taking the 25-year total ($7.68); and 

3. ~et:ding it would all be spent at once for the estimated 29% of current Native Americans 
who smoke. 

This is a little like saying that the taxpayers are paying Senator Gramm $3,625,000.00 -- his salary 
over the next 25 years -- to make one speech on the evils of cigarette taxes. 

Frank J. Seidl III 

lli ' i , ,·M. """", ..... 
,.,.,. ••.. :""j;1 
, . .1." . ~." Frank J. Seidl" I 
~ .. ; , "" 06/23/9806:19:02 PM 
! 

Record Type: Record 

To: Cynthia Oailard/OPO/EOP@EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: Native Americans 

Per your request, we have searched the Congressional Record to see if we 
could find Sen. Nickles talking about $38,000 per Native American. We could not 
find either Lott or Nickles quoting this figure, but we did find the statement below from 
Sen. Gramm on June 9,1998, which states that the bill will provide $18,615 per Native 
American adult smoker and $37,231 per every family containing two adult smoker. 

Excerpt from Gramm's Floor Statement, June 9, 1998: 

I have a new one today, and what I thought I would do is begin to do a new one each 
day that we do this bill. My new one today is on Native American smokers cessation. 

CLINTON LIBRARY PHOTOCOPY 



We have a provision tucked away in this bill, one of dozens and dozens of provisions, 
where we are going to provide up to $7.56 billion for smoker cessation programs 
among Native Americans. These bills wIll be targeted at the 1.4 million Native 
Americans served by the Indian Health Service. Adult Native Americans smoke 
at [blgber rate than the population as a whole--39.2 percent. We will be spending 
$18,615.55 per adult Native American smoker in this fO ram. If ou have a famil in 
wlilc 0 adults smoke, we will be s endin on their s sation 
under thIs your hat on this--$37 231.10 for eve ily 

Now, we could buy people a Chevrolet Suburban. We could buy every smoking Native 
Amencan famIly a Suburban for what this program will cost on a per capita basis for 
smokers. 

Now, does anybody believe that when we are talking about one little provision--and I 
could make this point about dozens of other programs, and I will as we go further along 
the debate--but does anybody believe this bill is seriously 'scrubbed' for how we are 
spending money, when we are spending $37,231.10 per smoking Native American 
family on cessation? Does anybody view that as anything other than what a candidate 
for State office in my State called this whole process when he said, :We won the lottery.' 

Message Copied To: 

cynthia dailard/opdleop 
jim r. esquealomb/eop 
richard j. turman/omb/eop 
mel any nakagiri/omb/eop 
lourdes m. lamelalomb/eop 
marc garufi/omb/eop 
barbara a. menard/omb/eop 
Frank J. Seidl III/OMB/EOP 
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Record Type: 

Mary L. Smith 
05/04/9802:50:43 PM 

Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Cynthia A. Rice/OPO/EOP, Thomas L. 
Freedman/OPO/EOP . 

cc: Laura Emmett/WHO/EOP 
Subject: Administration position on Gorton amendment 

~ 
TOBGORT.W Interior called me again so that they could follow up with Monyihan's office on 

our position on the Gorton amendment. The agencies had prepared a q&a on the Gorton 
amendment, which answers most of the questions. Attached is a copy. The Administration has 
most recently taken a position against this type of legislation in DOJ hearing testimony on March 
11, 1998. Please let me know if Interior can get back to Monyihan's office. Thanks, Mary 
.•••.....•.••.•••••••• Forwarded by Mary L. Smith/OPO/EOP on 05/04/98 02:51 PM •••••••••••....•••••• """ 

Mary L. Smith 
04/29/9809:08:01 AM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPD/EOP 

cc: Cynthia A. Rice/OPO/EOP 
Subject: Administration position on Gorton amendment 

Senator Monyihan's office has called the Department of Interior asking what the Administration's 
position is with respect to the Gorton amendment, which requires Indian tribes to collect state 
taxes on the sale of tobacco products to non Indians. There doesn't seem to be any debate over 
our position·· the Department of Justice recently testified in March of this year that we don't favor 
this type of legislation because it interferes with tribal sovereignty. let me know if it is alright if 
Interior calls Monyihan's office back. 

\. 
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Record Type: Record 

To: Cynthia A. Rice/OPO/EOP, Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Carole A. Parmelee/WHO/EOP, Mary L. Smith/OPO/EOP, Mickey Ibarra/WHO/EOP 
Subject: tobacco letter 

the version I saw last night had a reference to the amendments (offered by Sen. Gorton) that are 
very problem'atic for Indian country. I have had many calls on this--it is Gorton's way of attacking 
sovereignty. Some of the tribes are trying to work on a price parity compromise, but it is not good 
for this President to appear in any way condoning what the Gorton taxation amendment provides. I 
would hope that the line that was in the letter last night could be restored. 

CLINTON LIBRARY PHOTOCOPY 
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Record Type: Record 

To: Cynthia A. Rice/OPD/EOP, Elena Kagan/OPD/EOP, Bruce N. Reed/OPD/EOP 

cc: Carole A. Parmelee/WHO/EOP, Mickey IbarraIWHO/EOP 
Subject: what else 

I've learned (and am sure you knew this) that Sen. McCain is strongly opposed to the Gorton 
amendments, but that he didn't have the votes to strike in conference. He is signing on to the 
Campbell amendment to strike Gorton, and as of now, there are 51 Senators who have no idea 
how they'll vote on this amendment. Gorton is so complicated and so bad for Indian country, that 
some signal from us or from Interior will be very important so that our friends know where we 
stand on this. It is also very important to be able to tell Indian country that we took a stand on 
this, I feel that the President would want to send this signal--the language in the letter of last night 
was very mild. 

CLINTON LIBRARY PHOTOCOPY 



Record Type: Record 

To: John Podesta/WHO/EOP, Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Mickey Ibarra/WHO/EOP 

cc: Mary L. Smith/OPD/EOP, Mona G. Mohib/wHO/EOP 
Subject: tobacco bill and Indian country 

I'm hearing from tribes that they are very worried that the Administration is not hanging in on the 
tobacco bill for them. I've explained that I've been told that the McCain bill will have them 
included, and there undoubtedly will be ~ floor fight. They are concerned that we will not stand 
with them to keep them independent of state decisions. Can anyone help me? 

CLINTON UBRARY PHOTOCOPY 
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Record Type: Record 

I, 
, 

To: Cynthia A. Rice/OPD/EOP, Cynthia Dailard/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: Native American Public Health Provisions in McCain Bill 

The Indian Health Service has received inquiries from McCain's, Inouye's, and Conrad's staffs 
regarding our position on the Native American provisions in the McCain bill related to public health 
(not to the Gorton amendment). We had some staff level policy changes (which we haven't sent in 
yet), but with those changes: HHS, DOJ, OMB, and Interior -:.vere all fine with the provisions in the 
McCain bill. 

CLINTON LIBRARY PHOTOCOPY 
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Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Cynthia A. Rice/OPO/EOP 
Subject: Administration position.on Gorton amendment 

'. 

Senator Monyihan's office has calied the Department of Interior asking what the Administration's 
position is with respect to the Gorton amendment, which requires Indian tribes to coliect state 
taxes on the sale of tobacco products to non Indians. There doesn't seem to .be any debate over 
our posltion-- the Department of Justice recently testified in March of this year that we don't favor 
this type of legislation because it interferes with tribal sovereignty. Let me know if it is alright If 
Interior calis Monyihan's office back. 

CLINTON LIBRARY PHOTOCOPY 



Date: 04/06/98 Time: 17:07 
TTobacco bill would force Indians to collect taxes 

WASHINGTON (AP) Indian tribes would have to begin collecting 
state taxes on tobacco sales to nonmembers under a provision in the 
Senate's leading tobacco bill. 

The measure is designed to end the days of reservation smoke 1" 
shops being a source of cheap cigarettes. States claim they're 
losing hundreds of millions of dollars a year through tax-exempt :' 
sales of cigarettes and motor fuels on reservations. , 

The Supreme Court ruled 18 years ago that tribes had to G01J~ct 
taxes-Dn sales to nonmembers. But states have little power to 
enforce that Slnce trlbes are immune from their lawsuits. 

-"What is the purpose of comprehensive tobacco leglslation and 
raising the price of cigarettes if Indian tribes will still be able 
to undercut prices in other parts of a state?" asked Sen. Slade 
Gorton, R-Wash. 

In Gorton's home state, smokers can save 83 cents a pack by 
buying cigarettes on a reservation. 

The provision, approved by the Senate Commerce Committee on a 
10-9 vote last week and awaiting action in the Senate, would 
require tribes to collect state ci arette taxes and turn the money 
over to the Treasury Department fordistrlbutlon to t estates. 

Some tribes have reached agreements with states to remit the 
taxes in exchange for a share of the revenue. All of Minnesota's 
tribes, for example, have negotiated collection agreements. But 
officials in other states say that they have little bargaining 
power with the tribes. 

The provision in the tobacco bill would "put us on a little 
more equal footing," North Dakota Tax Commissioner Rick Clayburgh 
said Monday. 

Estimates of lost taxes vary widely by state. New York estimates 
it loses $65 million a year, Washington $63 million, California $30 
million to $50 million annually, and Oklahoma $27 million. 

In South Dakota, which has tax agreements with five of seven 
tribes, the loss is estimated at $129,000 a year. North Dakota 
officials don't know what they are losing. 

Tribes contend the problem is overblown and are certain to fight 
the correction requirement as the tobacco bill makes its way 
through Congress. 

"Those revenues go out of the reservation communities into 
state coffers and never come back," said Ron Allen, president of 
the National Congress of American Indians. "The state has an 
obligation to these communities yet they have never made any 
meaningful contribution to those tribes." 

States would have little incentive to ne otia e 
revenue-s arlng acts l are orce to es he 
said. States "can abso utely lctate," he said. 

The provision surfaced so quickly as the Senate Commerce 
Committee was working on the tobacco legislation last week that 
senators who support the tribes' provision did not have time to 
organize opposition, Allen said. 

Gorton has long sought to limit the power of tribal governments, 
going back to his days as state attorney general in Washington. He 
represented the state in the 1980 case that produced the Supreme 
Court ruling that said tribes had to collect taxes from nonmembers. 

In 1991, the court ruled that the doctrine of sovereign immunity 
bars states from suing tribes to collect taxes. 
APNP - 04 - 06 - 98 1706 EDT CLINTON LIBRARY PHOTOCOPY 
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LRM ID: RJP194 

TO: 

FROM: 
OMB CONTACT: 

SUBJECT: 

DEADLINE: 

CWi.S": 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WashIngton, D.C. 20503-0001 
\ 

Wednesday. Fobruary 11. 1998 

LEGISLATIVE REFERRAL MEMORAN~UM 

,z \ 
Logislot' _ Li n o~er ~ S~e DistribUlion below 

Jan..{ R;' rsg~~{~enl Dlreotor for Legislativo Reference 
Roboll J. Pellicci 
PHONE: (202}395·4B71 FAX: (2021395'6146 
HHS Testimony on the Tribal ProvIsions Containod in' Propoiled Tobaooo 
LegislatiDn 

1:00 p.m. Wednndey. February 11.1996 "*" 
: 1 t aa.]4_. _____ .• 

'1 

In accordanoe with aMI! Circular A-'9, OMB requests the viaws of your agency on the ebove 
subject before advising on its relationship to the program of the Pre3idenl. PleeRe edvlse us If thla 
item wiD affect dIrac' spending or receipts for purposes Df tho • .... y·As·You·Go" provisions of Title 
XIII of the Omnibus Budllet Reconoiliation Act of 1990. 

COMMENTS: H"sring is before the Senate Committee on Indian Affairs tomorrow February 12th. 
YOUR EXPEDITED REVIEW IS REQUIRED. 
DISTRIBUTION UST 

AGENCIES: 
6-AGRICULTURECONG .AFFAIRS - Vince Ancall (all testimonv)' (202) 720.7095 
59·INTERIOR • Jane Lyder • (202) 208-4371 
61.JUSTICE • Andrew Fois • (202) 514·2'41 

EOP: 
Joshua Gotbaum 
KAGAN E 
Jerold R. Mende 

- Thomas L. Freedm.n 
Sherman G. Boone 

- JENNINGS_C 
___ Sarah A. Bianchi 

Doneld lot. Gips 
Wendy A. Teylor 
Barry T. Clendenin 
Richard J. Turman 
Janet (;. Irwin 
Richard H. Kodl 
Mark A. Weatherly 
Robe't G. Dsmus 
William P. Marshall 

James C. Murr 
Anna M. Bristieo 
Jan"t R. Forsgren 
OMEliA 
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VU!lliSTlC POLICY COUNCIL 141 002 

LRM ID: RJP1S4 
Tobacoo Legislation 

SUBJECT: HH$ Testimony on the Tribal Provisions Contained in Proposed 

_ __~3_ d, 

RESPONSE TO 
LEGISLATIVE REFERRAL 

MEMORANDUM 

• ---==---------

. . 
If your response to thla request fo, vi.,.,. II; shon 'e.v .• concurlno cornman!). we prefer that you respond by 
e...,a11 Dr by fal<lng u. thlc "'pon .. ",,""t. If Ih. _"n .. I. chon and you praf.r to call. please caU the 
branch·wlde line ahown below (NOT the analylit·. r.ne) to leave a me&Gogo with II legl.la1iw .... 1 ......... 

You may also respond by: 
11 J caRing the analyS1latlomay'" dlract lin. (you will be conn_ad to \/010" maB if the analyal does not 

answert~ or 
121 sending 1015 8 memo o. hm •• 

PlaB •• Include the LRM number .hown above. Bnd \he aubJect ahown balow. 

TO: 

FROM: 

Roben J. Pelliccl Phono: 311(;-4871 Fax: 396·6148 
Office of Managoment and Budget 
Branch-WId .. Unello retch leglol.llve _onll: 395·7362 

_________________ IDatOI 

___________________________ IName) 

________________ IAgency) 

---_ ..... _ .......... - ............ . _ .. «Tela phonal 

The following Is the response of our agency to your requen for vlewa 0l! the abDve-cBptlollod subJe~; 

Concur 

__ No ObJoodon 

No Comment 

__ See prop".ed eellte on pases ._._ .. __ _ 

Olher: _____ . __ . __ .. _ ........ _._ 

FAlt RETURN of __ pag ••• anaohod to thl. l1I.ponae ch".t 
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DEPARTMJ!lNT or HEALTH AND HUMAN SERVICES 

STATEMENT 

OF' 

W. CRAIG VANDER.WAGEN, MD 

DIRECTOR. CLINICAL AND PIU!WENTJVE SER.VICES 

OFFICE OF. PVBL[C HEALTH 

IND~ HEALTH SERVICE 

BEFORETBE 

SltNATE INDIAN AFFAIRS COMMlTl'EE 

FEBR.UARY 12,1998 

141 003 
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02/11/98 09:58 FAX 202 456 2257 DOMESTIC POLICY COUNCIL 141004 

.. 
STATEMENT OF THE INDlAN ImAJ.TR ~nVJCE ON THE TRIBAL PROVISIONS 

CONTAINED IN PROPOSED TOB4.CCO LEGISLATION 

BEFORE 

THE SENATE INDIAN An'.AIRS COMMItTEE I, , 

Good Morning: Mr. Ch·hman and Members oft'he C".ammlltee: 

1= Dr. W. Craig VBIldf:twagen, Di=tor, Division of CHcica11111d Pmremive SerVices, Indian 

Health serviCI: (lHS). 'lbe lHS is an agency of tlle Public Health Service (PHS) within the 

Depanmelll of Health BIld HUman Services. The IHS b rcaponsible for providing health services 

to members ofFederaUy :recognized Amcri~ Indian and Alaska Native (AIl AN) tribes and also 

Iw limited BU1bority -' funding to pn>vide oerviee4 to Ul'Nn JIopnlations of Americaa lDdiatls 

am'! Alaska Natives. The provision ofdlese stnices 1& basod w a spc;clal relatlO!ll!bl.p ~ . . 
111111.111 Trl~ lIud the U.S. GovetwuGnt aaj 15 dotlilod by ColistiMional prvvisions. ~ 

QNIi:r'S, tt\:oUOII, mcill bro~ range of IaW3 and. judi~ d;QAOJla. 

lHSMISSION 

The IRS goal is to railC the hl:Slth status of AJf ANs to the highest possible level. The mission is 

to provide a compreheZl!ive health services delivery system for AliANs with opportUaity for . 

maximum Tribal involvement in developing ancimanaglDg programs to meet their health neod&. 

1 am pleased to be hete today to fw1tu:r discuss tile i8SllC of tobacco rebted health concems since 

there Ilte Jignifi.cmt impactB Dftobacw 1ISi amq the people VIe fit:rYe. We cominaD:i tho 

Committee leadership's commitment to addIess the miIrlf issues relstcd to 1Dbatw USIIgB IIlUODg 

AlI1eriean Indians and Al~a Natives. A1J the pIima:y IliCUC:Y responsible for the proVision of . 

heal1h \:8re to Indian people, we are particularly appteCiativc: of your inli!reft in makmg certaln 

that Indlan tribes arD ,oDSI4c:red In any benefits lhatresuIt from l8gislatlon related to the 

... p.ti.= oftbe tQb.'''(I lndusuy. 
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sNks cond~<:tcIi by-the IHS renal that tobacco usa ia B commOn health r:W:: filctar. A study 

by th~ 8\8ff of tho IMS CBIIC« Prevention and TrealmelJl ProiElW m'IIIIled that 10 peteeDt ot all 

deaths in AJJ ANs are relat,ed to eigarette smoldJJg or USO of other tobaCQO produm. This 

tnIIlSlates to well over $200 million in health cxpcnditurel!l by IHS to pIOVide care fDI: tobacco 

related illtlel8, 9utthe frequency of tobacco related dilUlIe bRs gJeIIt eec;agtaphic vRria'biJil)'. 

Usmg the Behavioml Risk FBCf(Jr Surveilhulto S)'StSm SlII'\'eys (BlU'SS). Sugarman, ct a.I 

coalpmd tobacco 1I$C amoug Ameri;an Indiam (Al) In the 36 states pa:ticipating cIuring the . 

years 1985 through 1988 (A.laska did not partlclplifo In the BRFSS during this tbne period). 

ThelIe !!fAles WlV'e lIiviried into four grogr&pbic regfOI1l: the Southwest. the Plaim. the We8t . 

Coast and 0Iher SUItes. The populBliDDll serYed by lHS W~ lIN4Ied to IISSCISS regional 

diflOrol\cos in usc of ro~ pEO~. 

The prev;deDl~ of (''UlTellt cipre!te mnol:iog 'VlJried by FOgraphic reS!on more thJm twofol4 ror 

AI Men and more than fourfold for.AI wo= For eiWDple. in Southwest Stateli. 18.1 percent of 

lndian maltll and 14.7 percent of Indian females reported current smoking compared to the Plains 
tltate. wbm 411.4 pcrcent oflndian males and S7.lpcr;cnt ofllKUan felllales~epotted. ClDnm 
smoking. Cigarette smoking is one factor In whf~ tezjonal dlffere.nces among IndiaDS were 

markedly different from those lIIIIoq whites. as tb~ PI"81cncc of current smoking reported by 

....-bitt! respondents varled relatively little by aeopphio: ngion. 

Variobility of to~o usc by dift'emit regions WII$ also dOQUJl1ented in the IRS Oral. Health 

Momt0riD& lSystem in 1991. In this SIIl'Vey, eaeh AJ/ AN patient who WIIS provided care in the . 

IHS Ilculal clinic (libove ~e ~) was asked lfhe or &he use<iany row oftobm:co produCQI 

l'Otltincly (oriu:r than ro.. eulturaUy/rc1i£liowoll' d~11IIl1Wd ~ellla). Th" ~ NvoWud IL gnIIIt 

dtd of lISt III1d ~graphic "8ri$bility. For UXIImplt. 9 peroent of 5-l9 yOIll' aIds u:portcci tONQQO 

lISe. but)!I percent of20-34 year nld. .. admittEd routine use. Geo&nPbie variability wu ab:o 

e~me with Albuquerque. Phoenix,. and Navldo repo.rtini tobacco use in less than ~o ~t nf 
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the "dult rnrullldaJl. 'By contrast. AbQnillllD, h1uko. BiIlin2s. and BOJUictii reponed in CKCeSB of 

SO ~cent of adclu routinely l.lSins tobaccc. 

The JHS has also analyzed the use of maoblesB tobaeco. These studies revealed thal'\ISe of 
" 

smQ"lcss tobacco p%Oducts has regiooal variability that mitturs the smoking trencls. More 

dil1b -1118 is the findilli tlIat)'QUIIB people fimn qe ] 5-24 8R! usi\1i these productil ill aiaaificant 
numbers. Tbete appears to be an especiallyldih !equeney or use among AlneriQDl fndlans who 

p~d.p&1e ID rodeos. Ibis assoclatlon wIth (gCfeo ~vt!lcs Is cummily being studied by en 

American Indian znOOjca1 student who has receiveii a,grant to amalyze the marketiD& of SUlDkeless 
tobacco produe1s to rodeo participants and Ameriam Indlan particIpants in particular. 

The sfpIficanec ofthesc findiIlgs Is reflected in the diseases BS5~ed willi toba~ use. Lung 

~ was the l""ing ~U5C of~ :rncntallty fer a1iLUS _ combiMd (191140-1988). '1~ 

trend hu contillued aDd in the nm pllbliel1t1an of"CQnQe.r Mortolity amotlg Ncm~'e AmeriDlmll in 

the t.lnirsrl Sr8!SlJ," hmg c:omrer is the still the leRdiDg cause of ClUlcer :rnortRlity fur the years 

1 QR9-199~. Tn Po la.~1cR, lung cancer Is tbeJelIdlna eau!e of Mlleer re!ll.ted deatlu II!:I\O~ WOIDfm in 

OOnlrast with the rest of the IRS service population when: reproductive ~I$ ate the challenge 

in CIIm:c:I prevention and treatment. Chnmi!.l obslrw::tMipulmonary disease (c..."Ul'D) also is a 

significant health problem in those regions whe:e smoking is prevalent. 

Cul'l'Mt Aeli\lilies tu -rre"t &lid PrlovQlt Tobtl~o AbuJt 

The IHS bas undertaken a number of activities to !rest patients with an addidion to WbBCCO 

procluots. This has included m0cliiYlns materialJ from the American Cancer ~aty and the 

ADicri.can Lung Association to make'tbem mere eultnnilly!elevant. Tllese snaterials are being 

used b)' p,iUllU'), pIuvi.J.m; IIIIl1 .w.u b)r Co:rnmunity Health ltcpresemmlves to ptO~ smokiog 

~ fminil1g.....d R'PPort, The mceen rate of caSAtXm. prcS<mlS in At/AN ,;omanwltiC6 

doeII nat appear to difl'er from the ratIlin the genOl1ll U.s, .population. 

Primary prevention efforts have been the major emphasis offhe IRS !Wi 1.ribal oraani7l!tioDS. 
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The NnTfhWCllt Pol'tland Indian HofIlth Bolll'd for muuDIlle has dnoe1oped D. model Clean Indoor 

~ Policy which it i& cJUaeminstins to tribal govemmelJti:. Tho iRs hEll develDpei! model' 
i 

policies for redul:iDg youth ~ to tobacco produtts. OUr aaen~ Is dlmb\ltlne this 

information for use by trlbal. governments in developing approaches to llmitins youth ~. 
, . 

1!!I007 

Other IlI81eriaIs have been developed by tribes and IHS to promote IUld suppozt drug free rodoo5. 

powwows. IUld other C\\utl1ml evMh •. 

Lastly. state aovemmentB and stato bllSC'd mpnizatiODS have inaeaSingly included American 

IndiaD and Alaska Native tribes and orgammtions in their tobacco related activities. The.A1asb. 

Nutive Health Board worklni with other& in Alaska were able to promote a We. Inaease on 

tol:illcco pw:u\uctJl which ha, provided ~ddltiouftl f\md. for edue-atioual e1Foru in !he stllte. 

callfbmla anel ArilloDll have woo been slates WhIltO Fogmrn 1n!t1adve' have been developccl to 
• 

]0. RI'mm<ny. tobooco ~ is a sfplfleanr ~Ih iJwe in.A!net-kan mdi8t1 ~ A.laab. Nat1\1e 

communities. American Jndims: and Ahdta Nathoe& have the hiGhtllt amokinQ 1'1\(1 of anY'1'llaial 

sUb-populatioD. The IHS ,and itJ trlblll. and urban partners have committed themselves to 

IrI:iImcnt IIIld prevention aimed at redlIclllg the health impact. The princIples BrtlWl8!ed by 

SeI:nIWy ShalaiB in her recent testimony o.u the tobucl:o settlement aze appwble to the needs of 

the populBtion we serve. We wiD work: Under her direction and in consultation with our partners 

to continue to .&Iresi these- health needa. 

Mr. <"ainnan, this conclude my prepared sra.tcaient. I will be happy to answer any questions 

tbal YOIl may have. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE Of MANAGEMENT AND BUDGET 

Washington, ·O.C. 20603-0001 

Tuesday, February 10,1998 

LEGISLATIVE REFERRAL MEMORANDUM 

, . 

I, ,. 

Legt5tiv~ ~on Officer - S Distribution below 

RO~~~-e;!son (for Assistant Director for Legislative Reference 
Anna M. Briatico 
PHONE: (202)395-7301 FAX; (202)395-5691 
JUSTICE Testimony on Attorney Gene.aland Tobacco Industry Report on 
Tobacco Settlement Plan 

10 a.m. Wednesday, February 11. 199B 
; .eel 

Ii 

I: 
In accordance with OMB Circular A-19, OMB requests the views of your agoncy on the above 
subject before advising on its relationship to the program of the President. Please advise us if this 
Item will affect direct spending or receipts for purposes of the "Pay-AS-You-Go" prOVisions of Title 
XIII of the Omnibus Budget Reconcilletion Act of 1990. 

COMMENTS: The dreft testimony is for a Februarv 12th hearing before the Senate Committee on 
Indian Affairs. Thomas LeClairo is the JUBtico Department witness. 

If we do not hear from you by the deadline, we will assume that you have no comments. 
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I, , 

TBSTIMONY ON TH8 TRIBAL GOVERKMBKT PROVISIoNS 
or PAOP082D ~OBACCO £.~J8£AT~ON 

Sefore the Senate lndi.n Aftairs Oommittee 
FQb~uary ~2, 1990 

Chairman Ni9hthorue Campbell, vi~e cha1rm~n InOUye, ~nd 

MQlIIl)ers of ttl", eOlDllli ttoC!!, ",ood lIIorlll.ng and t?lImk you for inv i t ing 

the Depar~m9nt c£ JUDtice to tQ~tiry tOday. I am Thomas 

LeClair .. , Oireoi:.cr of the Offl<;& ot 'l'ribal Justice, Department of 

Just 1,<:!e. 

At th .. outlllet, :r should elllphasize that I 111\\ here to(1a)' to 

briefly dil!loue .. OUl.- p:t.'l:Ilim!nary viewe: on Federal Indian law and 

policy aD it rel~te~ ~o various leg151ative propo~als concerning 

tho marketins. a~le. and regulation ot tobaoco. The views that I 

cxprS911 ~oday are limited to Federal Indi~n l~w and policy 

!lIftue5, &lml c;lL"e not intends\! to set forth a general 

Adminill~l: .. t-ion policy position on the propollod tobacoo 

l.9'18151:.10n. 

TKB FZDBRAL TRUST RBSPONBXBILITY AND GOV!IXMENT-TO-OOVERKMBNT 
RBLATIORS WITH INDIA» NATIONS 

When working with Indian nation~ it ia 1~por~ant to b~ar 111 

mind the fundamental principles ~h~~ ~id. the Federal 

Governmont's relations with rnd;~n tribo. and n~tions. 

The United States has /I uniqu .. 1e'1&1 relai:.ionl5hiv wlth 

Indian tril:>.s as set forth in thQ ccnct.i tut1on, t:r:", .. t ias. 

statute., court deci .. i.onll, .xGQutiv .. 01:'4.1:'8, 'c.nd administrative 

action. Since th .. form.t!on of the union, t.hr.e Un1ted States has 

recognized Indian tribe$ aa domc3tic dep.nu~nt ~at1ons un~er it6 

proteotion. E...sl.., Treaty with the D.lawdn: Nat1on, 1778, 7 stat. 

13; ~erokae Notion y. GaprgiQ, JO u.a. (~ Pet.) 1 (l8~1). In 
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hundreds of crQa~ioa anQ agreements, our Nation quaranteed tho 

riqht nf Inc!hn tribes to the "highest and bellt" form of 

qovArnment -- self-government. Ex 2art9 Crow Dgg, 109 U.S. 556, 

~~!I-61l (1.~aJl. 

con'1:--e .... bas .. cll;ngwlaCi9ad that "the Unitel:! states nCts a 

trust reeponsiLllity to (Indian t~ibesJ that includell the 

proe.otion o! the sovQrciqnty of 6lacb tribal government." ~ 

~, 2~ U.5.C. g 360l(2): i,e also 25 U.S.C. §§ 450, 1451, 1601, 

2501-:2502., J 7U1, and 410l. Under our Federal trust 

reapons1~111ty to prot.ot Indian nations, the U~ited States 

should exerc1se the hlqhaBt standard of oare concerning tribal , 

~overnment authority. 

~'he AdlIIinistration and the Attorney General respect I!Ind 

hongr ~he commitments of the united States to Indian nations. 

ThUS, both Congress and the Exeoutive Branoh have recognized the 

importance of working with Indian nations on issues concerning 

tribal government, trust re~ources, and Indian treaty rights 

within the framework of government-to-government relatione. We 

respectfully submit that any legislation in this ar.a relatinq to 

tribal governments should be oonsistent with Federal qovernment

to-government relations with Indian nation5 and the status of 

Indian tribes as domestic nl!ltions under the protection of the 

United states. 

DBJ'l:BZ'I'l:OBS 

In any legislative proposals, we believe that the term 

"Indian tribe" should be defined either by referenoe to th .. 

2 

CLINTON LIBRARY PHOTOCOPY 



UM1:I(fW 1 
1-1:.1:1 ll'~~ 

definition s~t rorth in the Indian selr-Datermination and 

EducQtion A~sistance Act, 25 U.S.C. § 450b, or tne Pederally 

nftcOqni~~~ tndian Tr1Re List Act, 25 U.S.C. § 479a. Raportinq on 
" 

• • the l'etlera11y Recognized rneUan Tribe List Act, the House 
, 

committee on Resources emphAsized the importance of federal 

recogn1tion to Indian tribe.: 

[Federal recognition is a] formal political act(;) it 
permanently 8stabl ishes " 'Jo,,"8l:'nlIIent-t.o- gov"rnru"mt 
r.lation~hip between the United states and the 
rec09nized tribe all a I'nomalltie dopcnc:i"nt. n",tiun," and 
imposes on the government a fiduciary trust 
relationship to the tr.ibe, and itB members. 

H.R. Rep. 103-781, l03~d cong., 2nd Sass. (1994) at 2; 1994 

U.s.c.c.A.N. 3768, ~7~9. 

If the term .. "Ame:r:i".n Indian" and "A1lI.slta Nat:ivG" are used, 

we recommend thAt". tho •• tertru> be detinet! by reterenCQ to the term 

"Indian" und@,.. 2!l U.S.C. § 450(d), whJ.c;;n is basea on tribal 

membership in a fedel:'a11y recoqn1z~~ Indian tribe. Morton y, 

HaMori, 417 U.S. 535 (1974) (tl'lbal mel1lJ)er:.hlp 18 a "political 

stat"",U related to the statul$ of IntUe.n trib61s as governments). 

'1'RYbAL RIIQUL&!l'Oa.Y At1TJlOR%tY . 

A" d.omoo1:1c: depeml.,nt nations, Indian tribes are distinct, 

QQlt-qovernin~ politic;;al communities that possess governmental 

authorit.y ov.u: th",lr m8mRers and their territory. Mljlrri,on V, 

JigodHo Apache Tribe, 450 U.S. 130, 141 (1982). Indian tribes 

have plenary authority over Indians, ~ 25 U.S.C. § 1302 (Indian 

tribe. posse5s criminal ju~isdiction ov.~ all Indians within 

tl:'ibAl te",'.dtorYJ, anti possess civil authority over the con"uct 

ot non-rndians, wno enter tribal lanas or en9age in commercial 
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rela~ion" with the trib~ or its members. Kerr MCGee y. Nayajg 

~t19n, 471 u.s. 190 (l'S')r Montana v. united States, 450 U.S. 

)'44 (1'181).1 

ACloording-1.y, If tob~cco legi'lIIlation is enacted to establish 

mini~um t.d~.dl law requir.~ents ro~ the manuf~cture, marketing, 

di3t~ibutioll, and sale of cigarettes, Indian tribes &h041d have 

the opport~nity to establieh tribal law requirenenta for Indian 

countL~ ~onsistent with the federal minimum standards. 18 ~.8.C. 

§ 11'1 (In~lan country defined). Tribal legiSlative authority 

slluul.c] not be lim:l.ted by state law requirQments, and state law 

·"equ:l.rements should not be incorporated by refet-once. in Indian 

country .bcaO.IJU~fI Indian peoples have "the right to ~k9 thoi. own 

laws and be ruled by then." williams'Io...l4i, 3!58 U.S. 217 

(:1.9159) • 

consistent w~th the Federal Indian Self-Determination 

Policy, le9islation should provide tribal government institutions 

with the opportunity to enforce federal lind tribal law 

requirements relating to tobacco within Indian country. Some of 

the 8111aller tribes may not have the requlatot'y infrastructure in 

place to enforce tobacco regulatory laws At this time, so tobacco 

leqiBlAt:l.on might include some type of federal certification 

prooess by the Secretary of the Intsrior (or Agriculture) to 

determine whether an Indian tribe has the governmental 

1 An Indian tribe may al50 retain civH authority overtb" .!Ictivitie& uf non-IndianS on 
non·Indian lands within its reservation, ifthe actiVities threaten the tribe's political integrity, 
economic lOe(Ourity, or henltb and welfa.·,:. Montana y, United States, ~. 
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infractructlare florae.sary to enforce the 1&...,11. 2 If the Secretary 

mak.~ ~he requisite certification, then the Indian tribe should 

be ~.oogni~~~ as tne rrontline authority for tobacco regulation 

in Indian ~ount:ry. '. , 

Xl the secretAry does not make the necessary certification, 

the Food an~ Drug Adninletration (or other federal 8qenoy) should 

b. ~uthor12ed to'ento~ce federal tobacco laws in the applioant 

~rlbe's Indian country. An lndian tribe should have an 

opportunity to r.~ply for the neoellsary federal oertification, 

10 that it may plrfo~ tobaooo regulatory funotions when its 

tribal l10verrunent inr;;titutions beCOl1le capable 'of doing so. 

Finally, even Where Indian tribes are cert~fied as capable 

of enforoing federal and tribal tobaooo regulatory laws, the 

Federal Governm.nt shoUld retain concurrent authority to enforce 

faderal law. (states should not be delegated federal regulatory 

authority in lndian country in the absehcI of tribal consent 

beoaulla that would infringe on tribal self-government. ~. 25 

U.S.C. § 1326 (Indian people must, by referendum, approve any 

extension of ~tate autnority in Indian country under Public T~w 

~80)1 waaa1naton v. Confederated Tribes of tbQ colvilla 

Reseryatiqn, 447 U.S. 134 (1980) (tribal QOV8rnments arA not 

2 This certification process should foc\ls on tribal guvcrnmental infrastructure. and not 
a comparison to state and local governments, because Indian tribes have distinct tribal 
government Institutions basc<.1 on their own unique histories. 

5 

CLINTON LIBRARY PHOTOCOPY 



OMB/RD1 
1D:202-395-5691 FEB 11'98 

dependQnt on, u~ 6u~oralnate to. the States).') 

RE82RVATroN SB"aA~BD VALUE 

14:29 No.019 P.OS 

O"sed un the vn1tec:l states' reoognition of tribl!ll rights to 
I, , 

~.lt-qov&.nmant, Indian tribes and reservation Indians generally 

are ex~mpt trom state regulation ana. taxation in Indian country. 

~~, ca~1fotnia v. cabazgn Band of Mis§ion rndiate , 480 U.S. 

202 (~'ilI!"/) (raqullltion): Hoe X. SaHlh & Kootenu, 425 U.S. 463 

(1974) (taxation). In addition, when Indian tribes and Indians 

generate value on their reservations, federal law may also' 

preempt state taxation of non-Indions engaged 1n Indian commerce. 

~ Hbite Mguntoin Apache Tribe V. arack~r, 448 U.S. 136 (1980) 

(non-Indian engaged in reservation timber prQd~ction with Indian 

t~1be w~s exempt from state motor fuel tax4tion). 

In New Mexico v, Moscolero APache Tribq. 462 U.S. 324 

(1983), for example, the Supreme Court hela that non-Indian 

hunters using a tribal hunting enterprise on reservation lands 

were ~xempt feom state hunting regulations. The co~rt eXplained 

the basie for its decision as folloWQ: 

The Tribe has engaged in a concerted and sustained 
undereaking,to develOY und manage the reservation's 
wildlife and land resource. specifically for the 
benefit ot its m~mb~rB. rhe project generates funds 
for essential tribal servioes and provide, amploym&n~ 
for mombors who rveida on the reservation. . .• Tn8 
Tribal entGrprise in this ease olearly involvee """l.u .. 
goncxot:.c1 QIl t.he reservations by Ilctivitiee involving 
the Tribe." 

3 Indeed, the Stlltes have often been hostile 10 trlbal self,governance. United Stlrtes 
v, Kagllma, 118 U.S. 375 (1886): see a1sp Cb"rokee Nation.!, Georgia. 30 U.S. (.~ Pet.) 1 
(1831). 
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Ld. at 340. Accordingly, the state had no authority to impose 

lio~ne., ra<auiramente and fees on non-InCi,ians utilizing the 

valu~ble hunting resourcas generated by the rribe ~n ite 

~-ult.rv.tlon. • 

It 1s possible that same Indian tribes may raise tobaooo, or 

engage in manUfaoture of Native American tobacco products. If 

so, tr10al sales may he,oonsidered to ba based on reservation 

value, and reservation 5ales of products based on such value to 

non-Indians ~ould then he exempt from state taxation. Any 

legislation in this area Phould, consistent ~ith the regulatory 

objectives Of the statute, preserve that avehU~ of development 

for Indian tribal un~.r the Indian self-determination polley. 

paoTBcTIOH OP AKlRIC~ INDIAN RELIGIoUS USES OF TOBACCO 

For centuries, tobacco has been considered eesential to the 

practice ot AttIerican Indian reliqions as well as to the 

preservation ot NativB Ameriean culture and tribal identity. In 

order to protect this religious exeroise from government 

interference, religiouB use of tobacco by members of federally 

recognized tribes should b. exempted from any comprehensive 

tob~coo legislation. 

The Supreme Court "has long recognized that the O'overnllt~nt 

may (and sometimes must) aocommodate rBliqiou5 practicp~ and that 

4 In contl'llst. where Ind/lln tribc~ mw'let prepackaged eoods, without adding 
reservation value, non·Indian consumers may be required to pay non-<iiscrirninatory .t:ote 
UlJes taxe!. Wo§hlll¥lgn V' COlylIle,44'/ U.S, 134 (1980) (prepackaged cigarettes), 

7 
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it may do so witl'.ol.lt. v:l.olatJ.ng the Establishment CllI.use."s The 

aocollllllodatioll doct:r:l.ne pet'11l1ts the qovernmant to single out 

l"eligion for apaclal traattaent under oertaira cit"cuml;ltances 111 

orde~ to l!tt a generally applicable regulation, such as tobacco 

rC9u1ation, ~lat might bu~en the exercise of reliqion. 

Furth~r, the speoial qovernment-to-90VQrnment relationship 

between the tedera! government and fedarally recognized tribes 

permits Congress to enact leqislation that recOgnizes an~ 

prot.ct~ the unique aspects of Indian tribes.6 Traditional 

tripal ~e11g1ous pl"aetlces provide ono sucb unique a~pect ot 

trib~~. In light ot thi~, the federal government may ensure that 
• 

its ~ct!ons serve to preserve rather than to destroy Indian 

religion 4nd culture. 

~~e speoial relationship between the United states and 

In~1an tribes provides the underpinninq of alemant& of a numb~r 

ot te~eral statutes, such as the ~.ricanlndian ReliqiouB 

I'·reedom Aot Amendments, 42 U.S.C. 19968, National Historic 

s Corrull'aslsm of Pre;ljdln& Biwop ot ChJ,lrcb 01 Jesus Christ of Latter-~s!\i"t& y . 
.Amos. 483 ns. 327, 334 (1!i87) (quuting Hobbie V. Unemployment ApPeals Comm'n Qf 
£li" 480 U.s. 136, 144-45 (1987». 

6 Monoo y, Mancati, 417 U.S. 535 (1974) (preferences for federally recognlze<l Lnd/.an 
!rii;Jc5 are subject to less exacting scrutiny under the Equal Protection Clause than racial or 
ethnic preferences because. of the historiQaI and pulitical relationship between tribes and the 
federal government). Two Courts of Appeals have extended Monon', logic to the 
Estahl!sbll1~nt Clouse: oontexl. In RupGlt y.. Djrcctot U.S. rub and Wildlife Servi~~, 9.57 
F.2d 32 (1st Cir. 1992) (per curiam), the First Circuit upheld on exempt/ull for feoeral1y 
rcco~ Indian trlt>es from the federal criminal prohibition on the possession of cagle 
feathers. The Filth Circuit. in :Peyotl Way Church IiIl Qod. Inc. Y. ThQrnbUIih, 922 F.2d 
1210 (5th elr. 1991), similarly upheld exemptions for the Native Ameri.can Church from 
federal and ~tate laws prohibiting peyote pOSseSSion. 

8 
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Pr.R~~rvationAct, lOV.B.C. 470. and the Native American GraV9S 

Protoetlon and Repatrlut10n Act. 25 U.S.C. 3001. These st~tutes, 

anci other .. , reoQgni". the 8in9\l1~r ehar~cterist1c;s 01: Native 

·~.~iQQn Qulture1and, therefore. conte in provisions tailored to , 

p~otect Notive ~er1can cultural artitacts. A legislative 

o:ltemption ear the re11qious use of tobacoo similarly recognizes 

1101110 of the d1rt:erentiatinq characteristios of Indian religion. 

The P~p4rtlllent be!ieves therefore that .- in addition to the 

accommodation aoctrine -- the Bpecial relationship empowers 

cUIISreas to protect th.. religious use of tobacco by members of 

rederally .recoqnized tribes. 

Finally, the history of attempte by the United states to 

curtail Indian religiouB exercise provide en inportant 

ju.~ification for protecting Indian raligiouQ ex.rcise trom 

further incursion. The mand~te to protect religious liberty is 

deeply rooted in this Nation'B constitutional heritage. American 

Indian religions, regrettably, have not always benefitted from 

the First Amendment'. protection of the exercIse of re11gion. 

FO.r 8~ample. from 1894 through the 19)O'S, th.e federal qovermnent 

banned U [t)h.e I sun-ciance' . • • and all other lIo-called feasts 

1l1l.imilating thereto," as well 1111 U[t]he usual practicea of 80-

oallee! 'medicine men.'" Raqulstiona of the Indian Office 106 

(1894). Againgt thi~ baok9round, it is important to inoorporate 

protections tor Am.~ican lnaian religious ~ses of tobacco in 

order to prev&nt unintended infringement on American Indi~n 

freedom of religion. 
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Mr. chairman, that con~ludas our preli~inary vi~ws on the 

Indian provisions of tha proposed tobacco settlement. At thi& 

time, I wo~ld be happy to respond to any questions that you ~ay 

have. 

2/10/98 

0845 

tob.otj 

I, , 
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10/07/97 11: 13:00 AM . 

Record Type: Record 

To: elena kagan 

cc: 
Subject: Proposed OT J Testimony 

Gerg, James, Randy and Pam: 

I got the hard copy of the revised testimony proposed by the Office of 
Tribal Justice. I am still concerned that the sections starting on page 2 
through page 5 addressing specific provisions of the proposed "tobacco 
settlement." I believed these sections should be deleted. 

These sections create the impression that the proposal put forth by the 
state Attorneys General is the template of the Administration's proposed 
tobacco legislation. It is not. The only template for the Administration's 
proposed comprehensive legislation are the five points that the President 
laid out. It is simply a mistake to comment on the specifics of a draft 
outline of a settlement between the tobacco companies and the state 
Attorneys General, which did not purport to be a legislative proposal, and 
is not going to serve as the draft for any legislation proposal. 

Additionally, starting on page 2 we refer to the "proposed tobacco 
settlement" without specifying that we are referring to the draft 
proposed "resolution" offered by the state Attorneys General. The 
language "proposed tobacco settlement" can be easily confused to mean 
the proposal offered by the President but, of course, the President's 
proposal does not contain any of the provisions discussed in pages 2·5 
of this testimony. 

I know that Secretary Shalala in her testimony stayed away from 
discussing the state Attorneys General's proposal because the 
Administration does not want this debate to focus on that as being the 
template for legislation. They want to focus to be on the five points 
offered by the President. I think this objective is not served by the part of 
this testimony that focuses on the specific sections of the proposed 
resolution offered by the state Attorneys General. 

--George 
514-5713 
cc: Mark Van Norman 

Thomas LeClaire 
Tony Sutin 
Donald Remy 

I. , 
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Record Type: Record 

To: elena kagan 

cc: 
Subject: Indian tobacco provisions -Reply 

Greg: 

I would think the Administration would be opposed to having anyone 
testify about how specific provisions in the tobacco resolution proposed 
by the state Attorney Generals should be improved. Such comments 
imply that the Administration has accepted that proposal as the basis for 
legislation. The President rejected that approach and instead set out the 
five principles that should be the cornerstones of any legislation. 

Additionally, he met with Congressional leaders this week and suggested 
that they work together to draft legislation that would meet his five 
objectives. The WH has been very careful not to address any specifics 
at this point. The concerns of the Tribal Justice office can be raised 
during the review of any legislation that emerges from the process the 
President has suggested for global tobacco legislation. 

To provide specific comments on the proposal offered by the state 
Attorneys General would seem contrary to the tack the president is 
taking on this. 

I have taken the liberty of faxing the proposed testimony to Elena Kagan 
who is Chief of Staff to Bruce Reed who heads up the Office of 
Domestic Policy in the White House. This will get to them quicker than it 
would through regular channels. 

Thanks, George 
cc: Elena Kagan 

John Dwyer 
James Castello 
Tony Sutin 
Mark Van Norman 
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~ , George.Phillips @ justice.usdoj.gov 
.;;::, 10/03/97 07:26:00 PM 

Record Ty~e: Record 

To: elena kagan 

cc: 

Lrw.~o. -

r~~ (<{Ii G""-K ?L...;t~(( 
c5( f..; <.L "'-V.. J.. 'i '" 't R, .. J iLu... 
o.-H--« L L. \A.A.Lo-. T W ~ T Vt.A.Q.. 

.L~'~ ~ UlAI C"-'t elM;J. 

IJ\....L ~ h t:o..'-<. ;, 
Subject: Indian tobacco provisions -Forwarded 

M 1<1), let Geev f<- /:...lA. '"""" ~ T 
Elena: 

A h d · h . h h 011' I T'b I' .. {' ~I \AJ1--rl< IAA. T" ~', ~ 'I-t..t. 
ttac e IS t e testimony t at t e Ice 0 "a Justice IS proposing or, I I _ ( 

clearance lor a Congressional Hearing scheduled lor October 9th. By an C\.-n-o.<...\.A~\ I 

earlier e-mail tothem.whichlcoPiedtOYOU.ltoldthemthatldidnotthink-e-u~(o..hrvJi..tk.. 
the Administration would think it appropriate to be offering suggestions to ve 'I .. Q ' ( ~ 
the specilic provisions 01 the resolution proposed by the state Attorney vJL.C<..T k.t t.AfV" -k.. T c::, 
Generals.; + 

G-u D ~u.. fA I~ lJ([.(I\u.. 
I will also lax you the attached. .. \ 

--George 

Date: 10103/1997 05:30 pm (Friday) 
Subject: Indian tobacco provisions 

Date: Friday, October 3, 1997 5:30 pm 
From: SM002(VANNORMA) 

Subject: Indian tobacco provisions 

Dear Greg, 

Could you circulate this within the Department lor clearance 
please? The Senate Committee on Indian Affairs requested Tom 
LeClaire to testily on these provisions on 10/S at 9:30 a.m. 

Thanks, Mark Van Norman 

cc: John Dwyer, ASG 
Tony Sutin, Prin. Deputy ASG 
George Phillips, Civil 

begin 640 TOBACCO.TST 
M_U=00Y6D- - "!"@'!'-···IO_!0·R·%P,···&'!'···!' .. ·····( .... P··4@·· 
M' 'P'6@"'%0+"'#-*X" "'N"P" -"-\"<'" '!' _ .. _ •. _. '$!(@#B'+@" 
MX@*4'SO$?'1*!M@'?@G A@G 1>·#@·.·!1·&\-;P"RT·.-·X 
M' #@. ;P"R" #@'. - - X- #@';P!O'&\';P!O'&\';P!O'&\';P'X'#@'R'''R" ,@. 
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TESTIMONY ON THE TRIBAL GOVERNMENT PROVISIONS 
OF PROPOSBD TOBACCO SETTLEMENT 

Before the Senate Indian Affairs Committee 
October 8, 1997 

I, . 
Chairman Nighthorse Campbell, Vice Chairman Inouye, and 

Members of the Committee, good morning and thank you for inviting 

the Department of Justice to testify today. I am Thomas 

LeClaire, Director of the Office of Tribal Justice, Department of 

Justice. 
", 

At the outset, I should emphasize that I am here today to 
~. 

briefly discuss our preliminary views on the Indian proviSions of 

the ,proposed tobacco settlement. The views expressed today are 

limited to those issues, and do not set forth an Administration 

policy position on the tob,acco settlement as a whole. 

GOVERNMENT-TO-GOVERNMENT RELATIONS WITH INDJ:AN TRIBES, 

When working with Indian tribes it is important to bear in 

mind the fundamental principles that guide the Federal 

Government's relations with tribal governments. 

The United States has a unique legal relationship with 

Indian tribes as set forth in the Constitution, treaties, 

statutes, court decisions, executive orders, and administrative 

action. Since the formation of the Union, the United States has 

recognized Indian tribes as domestic dependent nations under its 

protection. And, in numerous treaties and statutes, our Nation 

has guaranteed the right of Indian tribes to the "highest and 

best" form of government self-government. Ex Parte Crow Dog, 

109 U.S. 556, 568-69 (1883). Under our trust responsibility to 

protect Indian tribes, the United States should exercise the 
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utmost care concerning tribal government authority. ~~, 2S 

U.S.C. § 3601(2) ("the United States has a trust responsibility 

to each tribal government that includes the':protection of the '. 
sovereignty of each tribal government); see also 2S U.S.C. §§ 

450, 1451, 1601, 2501-2502, 3701, and 4101. 

The Administration and the Attorney General respect and 

honor the commitments of the United States to Indian tribes. 

Thus, both Congress and the Executive .Branch have recognized the 

.' importance of working with Indian tribes on issues concerning 

tribal government, trust resources, and Indian treaty rights. 

within the framework of government-to-government relations. 

Accordingly, we respectfully submit that Congress should develop 

tribal government provisions in any legislation in this area 

consistent with our government-to-government relations with 

Indian tribes and the status of Indian tribes as domestic 

dependent nations. 

TR.EATMENT AS A STATE 

The proposed tobacco settlement would afford Indian tribes 

treatment as a state, if certain conditions are met. In general, 

federal statutory "treatment as a state" for tribal governments 

appropriately recognizes the governmental status of Indian 

tribes, although at times special proviSions are required to 

reflect the unique situation of tribal governments. We agree 

that any legislation in this area should provide treatment as a 

state for Indian tribes. 

In the proposed tobacco settlement, certain provisions 

should be more carefully crafted to ensure consistency with the 
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government status of Indian tribes. In Appendix III, Section 

A(2), the proposed tobacco settlement would apply federal taxes 

• on tobacco manufacture, distribution, or sale to any Indian tribe 
. " 

that engages in those activities to the same extent as the 

federal taxes apply to other persons. In any legislation on this 

subject, we believe that it would be preferable to have a general 

provision applying federal tobacco taxes to states that engage in 

such activities, and then under the treatment as a state 

provision, the general federal tobacco tax provision would apply 

to Indian tribes. Indian tribes should not be singled out for 

application of these federal t'axes, if the t'axes do not apply on 

the same basis to state governments . 

Under Section (B) (2), in applying the treatment as a state 

provision the FDA would have to engage in factual determinations 

.' as to whether a particular Indian tribe carries out "substantial 

governmental powers and duties." In general, Congress has 

rejected the idea that there are classes of Indian tribes, and 

instead, has indicated that Indian tribes are governments to be 

treated as such. In its report on the Federally Recognized 

Indian Tribe List Act, 25 U.S.C. § 479a, the House Committee on 

Resources acknowledged that federal recognition of an Indian 

tribe is: 

[al formal political act[;l it permanently establishes 

a government-to-government relationship between the 

United States and the recognized tribe as a "domestic 

dependent nation," and imposes on the government a 

fiduciary trust relationship to the tribe, and its 
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members. Concomti-tantly, it institutionalizes the. 

tribe's quasi-sovereign status, along with all the 

powers accompanying that status such as the power to , 

tax,' and to establish a separate judiciary. 

H.R. Rep. 103-781, 103rd Cong., 2nd Sess. (1994) at 2; 1994 

U.S.C.C.A.N. 3768, 3769. An exception to this general rule has 

been made, inter alia, under federal environmental laws providing 

for treatment as a state for Indian tribes where states 

themselves must show institutional capa·city to enforce federal 

standards'. Under the proposed tobacco settlement, however, the 

states are not required to demonstrate particular institutional 

capacity to license tobacco vendors. Accordingly, in any 

legislation on this subject we would recommend that Indian tribes 

should be presumed to have competence to perform the regulatory 

f~nctions. In particular circumstances, if the FDA finds that an 

Indian tribe does. not have such institutional capacity, the FDA 

(or, perhaps the Department of the Interior, see 18 U.S.C. § 1161 

(liquor regulation» should have authority to regulate tobacco 

for that Indian tribe. 

The proposed tobacco settlement would also allow the FDA to 

delegate its authority over Indian country to states, without any 

requirement of prior tribal consent. We believe that the FDA 

shoul~ not delegate its authority over Indian country to the 

states without tribal consent. As President Johnson said in 

regard to the 1968 Indian Civil Rights Act amendments to public 

Law 280: 
Fairness and basic democratic principles require that 
Indians on the affected lands have a voice in deciding 
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114 

whether a State will assume legal jurisdiction on their 
land. 

I urge the Congress to enact legislation that would 
.. \ 
provide for tribal consent before such extensions of 

jurisdiction take place. 
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Section (B) (2) of the proposed tobacco settlement 

acknowledges tribal government authority only with regard to 

trust lands. Under existing law, Indian tribes as domestic 

dependent nations possess government authority over their members 

and ,their territory. Thus, Indian tribes may regulate business 

activity on lands owned by Indians as well as busines~ activity 

involving the Indian tribe or tribal members within Indian 

country. Kerr McGee v. Navajo Tribe, 471 U.S. 195 (1985); 

Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982); cf. 

United States v. Montana, 450 U.S. 544, 565-566 (1980). As the 

@007 

.'" Supreme Court explained in California v. Cabazon Band of 'Mission 

Indians, 480 U.S. 202,208 (1987), "'Indian country,' as defined 

as 18 U.S.C. § 1151, includes 'all land within the limits of any 

Indian reservation. . This definition applies to questions 
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of both criminal and civil jurisdiction." Any legislation in 

this area should use the Indian country definition set forth at 

18 U.S.C. § 1151. 
I, , 

RESERVATION GENERATED VALUE 

Based on the United States' recognition of tribal rights to 

self-government, Indian tribes and reservation Indians generally 

are exempt from state regulation and taxation in Indian country. 

See ~, California v. Cabazon Band of Mission Indians, 480 U.S. 

202 (1987) (regulation); Moe v. Salish & Kootenai, 425 U.S. 463 

(1974) (taxation). In addition, when Indian;tribes and Indians 

generate value on their reservations, federal law may also 

preempt state taxation of non-Indians engaged in Indian commerce. 

~ White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980) 

(non-Indian engaged' in reservation timber production with Indian 

tribe was exempt from state motor fuel taxation). In New Mexico 

v. Mescalero Apache Tribe, 462 U.S. 324 (1983), for example, the 

Supreme Court held that non-Indian hunters using a tribal hunting 

enterprise on reservation lands were exempt from state hunting 

regulations. The Court explained the basis for its decision as 

follows: 
The Tribe has engaged in a concerted and sustained 
undertaking to develop and manage the reservation's 
wildlife and land resources specifically for the 
benefit of its members. The project generates funds 
for essential tribal services and provides employment 
for members who reside on the reservation. . . . The 
Tribal enterprise in this case clearly involves "value 
generated on· the reservations by activities involving 
the Tribe." 

IS. at 340. Accordingly, the State had no authority to impose 

license requirements and fees on non-Indians utilizing the 
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valuable hunting resources generated by the Tribe on its 

reservation. 

It is possible that some Indian tribes may raise tobacco, or 
I, , 

engage in manufacture of Native American tobacco products. If 

so, tribal sales may be considered to be based on reservation 

value, and reservation sales of products based' on such value to 

non-Indians would then be exempt from state taxation. Any 

legislation in this area should, consistent with the regulatory 

objectives of the statute, preserve that avenue of development 

for Indian tribes consistent with the Indian self-determination 

policy. 

Mr. Chairman, that concludes our preliminary views on the 

Indian provisions of the proposed tobacco settlement. I would be 
" 

happy to respond to any questions that you may have . 
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